Multilateral trade rules have maintained stable and predictable trade flows. Developing countries increased their participation in world markets but marked asymmetries persist; not all countries are benefitting from trade. Successive trade rounds and numerous regional trade and bilateral investment agreements led to significant loss of policy space and fragmentation. Special and differential treatment has not provided necessary flexibility for implementation of development policies while the principle of less than full reciprocity is eroded. Stronger multilateralism, effective overseeing and enforcing role by WTO and greater focus by developing countries in negotiating flexible rules (instead of exceptions to the rules) are suggested.
I Introduction
Development requires dynamic structural change of economy with continued technological upgrading of productive capacities and economy-wide increased productivity. These have been largely neglected in the MDG agenda but without inclusive economic growth it becomes very difficult to achieve and sustain social progress. Such transformation of the economy also needs to contribute to environmental sustainability and social improvements. In this regard, this paper recognizes the importance of industrialization and the promotion of production linkages and technological upgrading given the limits to productivity growth and technological upgrading provided by natural resources-based activities and services-based development, (Lal, 2004; United Nations 2006; Ocampo, Rada and Taylor, 2009; Panagaryia, 2008; Akyuz, 2013) 1 International trade provides opportunities for realizing economies of scale, increases the efficiency of production and facilitates the transfer of technology. Integration to the global economy is not an end in itself, rather a strategic component in the path to development. What a country exports and how exports are produced matter for development and the generation of productive employment. Moreover, patterns of insertion in global markets also matter: for trade to support sustained growth and the continuous productive transformation of the economy, countries need to participate in dynamic markets. With production increasingly organized through global value chains (GVC), how much value a country can capture in the chain becomes critical. The debate about the use of industrial (or sectoral) policies to promote structural transformation is vast and evolving (Harrison and Clare-Rodriguez, 2009; Rodrik, 2008; United Nations, 2006) . Successful industrializers (including developed countries) had a series of policy instruments available to promote and protect their nascent industries and agriculture. Liberalization came later for manufactures, while agriculture remains protected. Today's late industrializers have reduced policy space for industrial and sectoral policy; face fierce competition at the low-skill manufactures, the usual "entry point", and have to pay attention to environmental sustainability. Trade disciplines, while helping to make trade flows take place and expand in a predictable and equitable manner, need also to be sufficiently flexible to allow for the implementation of national policies that facilitate productive structural change. As the international development strategy beyond 2015 is being defined, there is need to ensure that the global trade governance supports trade integration that generates benefits and creates real opportunities for sustainable inclusive development for all countries.
The rest of this paper is organized as follows. Section II reviews recent trends in international trade and identifies the main forces behind increased trade flows and the heterogeneous trade and development outcomes among developing countries. It highlights the role trade rules have had in shaping these outcomes, the significance of GVC and the emerging challenge to reconcile pressures for increased standardization of rules with the needs for policy flexibility for promoting structural economic transformation in developing countries. Section III presents a brief overview of the evolution of multilateral trade rules, the approaches to address the difficulties developing countries have experienced to fully benefit This paper was originated as a contribution to the work programme of the United Nations Committee for Development Policy (CDP) on the United Nations development agenda for the post 2015 era. This research effort aimed at analyzing and proposing solutions to the current deficiencies in global rules and global governance for development. Additional information on the CDP and its work is available at http://www. un.org/en/development/desa/policy/cdp/index.shtml.
from trade and effective those responses have been. Analyzing recently completed and currently ongoing negotiations at WTO, the section also identifies significant changes in how development is being tackled at that forum. Section IV concludes.
II Recent trends in international trade
Global exports of merchandise reached over $18.5 trillion (current values) in 2013, which corresponds roughly to 26 per cent of world gross product up from 17 per cent in 1981. Merchandise trade volume grew particularly fast from the late 1990s into the first years of the 2000s, but has decelerated sharply since the great financial and economic crisis that hit the global economy in 2008. As seen in figure 1, imports remain below their pre-crisis trend level, particularly in the developed economies (some 28 per cent), and it is likely that this gap will persist in the near future (more below).
The expansion of trade is mostly accounted for by growth in non-commodity exports. Growing at an average annual rate of 5.5 per cent during the period 2001-2011, manufacturing remains the largest (70 per cent of world trade in 2010) and the most dynamic sector (particularly high tech products such as computers and electronics) of international trade. Exports of high skill and high tech manufactures recovered quickly from the negative impact of the global crisis and surpassed pre-crisis level in 2010 (nominal terms). Trade in agricultural products, fuels and other mineral commodities grew at more modest rates during the past decade (4 per cent and 2.7 per cent, respectively). Nevertheless certain commodities, helped by favourable prices, exhibited considerable dynamism (gold, iron, precious metals, natural rubber, coal and vegetable fats and oils, closely followed by spices and oilseeds).
The share of developing countries in world exports expanded from 25 per cent in 1990-92 to 43 per cent in 2010-2012. This trend is dominated by China, the Asian emerging industrialized countries and India (table 1 and figure 2 ). Africa and the least The successful Asian industrializers, including China, also increased their share in non-fuel commodity exports, indicating that export success is a comprehensive phenomenon rather than confined to manufacturing (see table 1 ). Largely because of these countries, the share of developing countries in global non-fuel commodity trade has grown from 40 per cent in 1995 to 51 per cent in 2011 (UNCTAD, 2013b) . The increase in the shares of metals, minerals and fuels has been largely the result of favourable price movements. (UNCTAD, 2012a) Trade in services has experienced growth comparable to merchandise trade. The ratio of service to merchandise trade remained relatively stable at 25 per cent during the period 1990-2010. Communications, insurance, financial, computer and information are the most dynamic subsectors of services Another important trend is the growing importance of regional merchandise trade. While the share of intra-regional trade flows across the various regional groupings of developed economies have either stabilized or declined over two decades, the share of intra trade flows increased in all developing regions (table 2) . Price instability (around the trend) which has always been a problem for commodities increased, except for fuels, over the past 30 years. The traditional causes of fluctuations continue, such as supply failures, response lags, and farm support policies which suppress global prices when they are already low. In agriculture, increasing climatic volatility is an aggravating factor. Prices diverging from fundamentals give wrong signals, causing further fluctuations. Closer links between financial and commodity markets have been also associated with increased fluctuations (FAO, 2006) . However, no significant difference in price fluctuations was observed between commodities included and not included in index funds. Recent support in developed countries for bio-fuels as well as export restrictions, imposed by both developed and developing countries, for various reasons including food security, also distort markets and aggravate price volatility.
Excessive price fluctuation is a major concern for commodity markets, but given the lack of political will to implement market intervention schemes, the means to deal with commodity price instability are limited to improved market transparency, risk management instruments, and timely provision of information.
Price trends over the last decade have been favourable for commodity suppliers. Terms of trade improved for major commodity exporters. Yet, the nominal commodity price increases observed in the late 2000s seem to have only restored real prices to levels reached in the late 1960s-early 1970s and interrupted the long term price declines commodity producers have been experiencing (see figure 3 ). To the extent that "Dutch disease" and rent seeking are avoided higher commodity prices should impact positively on the economies of commodity dependent countries. Yet, relatively high prices are unlikely to be sustained in the long run, unless China and other major emerging economies are able to delink from the prolonged period of slow growth anticipated for the developed countries (Erten and Ocampo, 2012) . In April 2014, the IMF indicated that futures markets showed most commodity prices remaining flat or declining over the next 12 months, with the exception of gasoline, natural gas, and some food products (IMF, 2014) .
Trade in intermediates
A good chunk of trade dynamism is explained by the fast growth in trade in intermediates, which doubled from 1995 to 2009 to reach $5.4 trillion -51 per cent of non-fuel world trade (WTO-EDE-JETRO, 2011). With components entering, leaving and re-entering various countries at different stages of processing trade statistics are inflated owing to double counting. Notwithstanding the wide diversity across industries and patterns of integration to the world economy, in most economies about one third of the imports of intermediary inputs end up in exports, and the share is usually higher the smaller the economy. Even in large developed economies, such as Japan and the United States, the share of intermediates in exports is substantial: 20 and 15 per cent, respectively (Ahmad, 2013) . Imported intermediaries can also embody previously generated domestic value-added: 5 per cent for the US, close to 7 per cent for China (OECD-WTO, 2013 ).
There is a noticeably growing dependency of production, particularly exports, on imports which generate higher shares in world exports than would have been the case if trade were calculated in net, value-added terms. How much value-added a country captures and how integrated to the domestic economy these export processes are have significant growth and development implications. The latter also depends on to whom value-added accrues and how it is used. The mineral and fuel exporting countries where the proportion of retained value added is relatively high but development impact has been low provide examples of inefficient and/or inappropriate use of retained value added.
Value-added capture depends on the market structure, the extent of competition and the organization of the value chain. For instance, in the coffee sector, the share of total value of the final product going to major corporations of consuming countries increased from 50 per cent to 75 per cent, while that retained by primary coffee producers declined from about 20 per cent to 10 per cent since the 1970s (FAO, 2013) . Certain commodities, however, such as fruit and vegetables and cut flowers not only generate relatively high value added but also have considerable linkages with the rest of the economy.
The tectonic plates
The rapid expansion of world trade and increased participation of developing countries in the international trade system has been underlined by five major trends. First, increased liberalization of trade and investment flows over the past decades. Trade liberalization has been facilitated by the successive GATT rounds. These efforts aimed at greater discipline on trade flows and the consolidation of a rules-based trade regime anchored on principle of non-discrimination and national treatment. They have led to an overall decline in tariffs both in developed and developing countries. Non-tariff measures, however, remain an important determent to trade. 1962 1964 1966 1968 1970 1972 1974 1976 1978 1980 1982 1984 1986 1988 1990 1992 1994 1996 1998 2000 2002 2004 2006 2008 2010 2012 Beyond the rounds, trade liberalization has been particularly noticeable in developing countries since the 1980s not only autonomously but also in the context of the structural adjustment programmes. The liberalization of foreign direct investment regimes and the mushrooming of bilateral trade and investment agreements are also important factors underlying these trends. Developed countries have on average very low tariffs but overall, cuts in tariffs have been lower on products of export interest to developing countries (low-skill manufactures, agriculture); tariff peaks (sensitive products) and tariff escalation still remain high (ITC, 2010) . Liberalization has been impressive in services (particularly in financial and insurance services), though Mode 4 of service exports (presence of natural persons) remains pretty much closed.
Second, developments and improvements in transport infrastructure plus technological progress, not only in transport sector (e.g., containerization) but also in telecommunications, have been important trade drivers. Ocean shipping costs have declined after peaking in the mid-1980s; technological changes in air shipping and declining costs of rapid transportation have been critical to support trade growth. Transport costs, however, remain high for many landlocked countries, particularly in Africa, not only because of inadequate "hard" transport infrastructure but owing to organizational, institutional and governance related barriers. For landlocked LDCs the cost of transport can be more than twice as high as that for other developing countries (Lamy, 2013) .
Third, owing to innovations which allowed increased fragmentation and specialization and the fast spread of information and communication technologies new ways of doing business emerged. It became increasingly economical to separate manufacturing stages geographically (Baldwin, 2011) . This led to the consolidation of global value chains (GVC) or the slicing up of the supply chain internationally through formal or informal networks of firms. In 1990s and 2000s production activities organized in GVCs grew tremendously involving finished products, components and subassemblies, not only in manufacturing but also in food production, energy and services (Gereffi and Lee, 2012) .
Fourth, the industrialization and urbanization of India and China implied fast growing demand for commodities further supporting trade growth. Increasing incomes in other important emerging markets such 9.0 1950-1974 1974-1986 1986-2007 2007-2013 World Exports World Product 2.8
as Brazil, Indonesia, Republic of Korea, Turkey and Mexico, also provided an important boost for trade.
Fifth, in the period 2007-2013 GDP growth and export/GDP elasticity have been smaller than before (see figure 4 ). The deviation from previous growth trend is stronger in the case of developed countries, but also noticeable for developing countries. While expenditure and demand for final goods remain constrained, it is difficult for trade to grow fast. 3 Additionally, there is evidence of re-shoring or on-shoring of some activities by some GVCs, especially in the United States. Reasons for re-shoring vary across countries and include improved cost competitiveness (energy in the case of the U.S), higher labour force skills, concerns about supply disruptions and increased transport costs (Financial Times, 3 March 2014).
Moving forward: trade and participation in GVCs as a means
The emergence of the GVC model brings important implications for industrialization, technological upgrading and development. Most early industrializers created relatively well developed and complete supply chains at home. Nascent industry was often sheltered from external competition and promoted with macroeconomic and sectoral policies. Policy tools of the past have been drastically reduced by the liberalization wave. Nowadays, it is argued that industrialization often starts by joining a GVC (Gereffi, 2013) and the path followed by early industrializers is no longer relevant as guidance for countries at the early stages of industrialization.
Joining GVCs may lead to a "shallow" industrialization in some cases, with countries -particularly low-income and LDCs-unable to forge the necessary production linkages with the rest of the economy. With undeveloped or incipient production and technological structures, countries remain stuck in unprocessed low value commodities or simple assembling activities in the supply chain (where competition is intense and returns are low). They remain incapable of expanding their own domestic markets and developing technological capabilities for upgrading and attaining a more productive economic structure. A minimum domestic manufacturing base or an efficient agriculture is required (beyond infrastructure and a disciplined labour force) if the country wants to be more than a supplier of cheap labour in the GVC. It is unlikely that this required minimum base will be developed by the foreign investors as the existence of that base is one of the reasons why FDI goes to that country in the first place (United Nations, 2006) . Other factors also play a role in GVC location such access to foreign markets and to strategic knowledge assets (skilled labour, research centers, etc.).
Another important consideration for developing countries is the transient nature of some GVCs. As decisions to fragment production internationally are largely dependent on the trade-off between production and transaction costs, production supply links may be severed when such trade-off is not advantageous. This is particularly true in the unskilled labour segments, but not confined to them. Orders move from country to country as labour costs rise. Technology transfer in the GVC works more as "technology lending" as it is firm specific and often protected by strict IPR provisions. While performing a specific task is learned, the possibilities for understanding the entire process of how a product or component is designed and constructed are minimal. Thus, the level of technological sophistication embodied in products exported may not necessarily correspond or reflect the level of domestic technological capabilities (Baldwin, 2011). Managerial and technological spillovers tend to be positive and greater when there is interest in establishing a presence in the domestic market or when the input is not easily available elsewhere.
The importance of patterns of insertion and association
The literature on GCVs and their impacts on development is vast and growing, but a review is beyond the objectives of this paper. Potential negative implications of joining a GVC that need to be avoided could be grouped under "fatal attraction" type of impacts where the presence of the chain is due to the existence of cheap labour and raw materials, generates little positive spillover effects for the rest of the economy (United Nations 2006, UNCTAD 2013), and may lead to a "race to the bottom" or "self-defeating competition" in terms of labor and environmental regulations and a significant erosion of policy space well beyond what is agreed multilaterally (United Nations, 2010; Blanchard, 2013) . Potential positive impacts would fall under a "happily ever after" type of effects where technological upgrading, increased productivity and domestic linkages are created, while "raising the bar" in terms of social and environmental standards (UNCTAD, 2013) . Private standards imposed in some GVCs can act as trade barriers, but also as promoters of upgrading and a means of market entry. These are certainly crude characterizations and most outcomes lie somewhere in between these two extremes.
Patterns of GCV insertion matter. The capture of value added within the chain, including product development, design, branding and marketing, depends on strategies that promote the creation of domestic capabilities, support innovation and technological upgrading (Lee and Matthews, 2013) . Product differentiation through various means of certification (such as "organic" or "fair trade"), performing tasks associated with the retail end of the chain (such as packaging and bar coding) and quality assurance by trusted entities also augment retained value added. Export bans for unprocessed commodities, such as timber, have also helped in increasing processing and value added. Such bans may generate, however, the risk of some producers quitting the country. The possibility of facing WTO disputes and trade barriers also arises.
Diversification is fraught with difficulties. Provision of information to businesses is crucial but it also necessitates support in the form of financial incentives. This is particularly important for inciting the initial entrepreneurs to undertake the necessary risks of developing and producing a new product, entering (or creating) new markets and embarking upon a discovery process. Therefore, temporary incentives and support practices, including financial ones, all amply used in the past, may be necessary (Rodrik, 2005) . Moving forward, the question for developing countries, as far GVCs are concerned, is how to integrate in the supply chain in a way that allows for the absorption of a growing labour force at increasing levels of productivity and incomes. For the successful emerging economies, joining a GVC or attracting multinational companies and FDI have not been ends in itself but part of a clearly drafted strategy.
Trade rules: what role?
Global trade rules must be assessed in terms of their efficiency in maintaining stable and predictable trade flows and in providing a transparent regulatory framework to the advantage of all. Multilateral, regional and bilateral trade disciplines have evolved largely reflecting the needs and interests of the production sectors and big business in dominant economies, covering new areas and providing deeper disciplines as business models changed, new practices emerged and the organization of production became increasingly complex and internationally fragmented. Initially, multilateral disciplines were essentially about market access in industrial goods although some of them (textiles and garments) were initially excluded. With the Uruguay Round (UR) trade rules moved into services (GATS), investment (TRIMS) and intellectual property rights (TRIPS). Numerous bilateral and regional agreements have been signed introducing stricter discipline to trade and investment flows, moving the liberalization frontier forward but leading to a disjuncture between what is agreed multilaterally and what is agreed bilaterally (Girvan and Cortez, 2013) .
While lower tariffs are important components of this process (particularly on intermediates), the current business model also requires well-functioning and efficient communications and transportation services and infrastructure, protection of foreign investment-not only tangible but also and, perhaps more importantly, intangible capital-open financial system, and regimes supporting the flow of skilled labour. With big firms operating in multiple countries, transaction costs can be reduced when laws and regulations are standardized and reflect those of the headquarter economy. However, it is unclear whether increased standardization of laws and disciplines among countries that are (still) quite unequal in terms of economic power and capabilities are in the best interest of all. As a minimum, these trends raise serious equity concerns.
At the UR developed countries were able to retain important policy tools used to protect their agriculture while settling the "base-line protection" -upon which reduction commitments were to be made-at very high levels. For many developing countries, competing with subsidized agricultural products is a fundamental problem. Albeit slowly declining, price distorting support still continues. Among products of export interest to developing countries, rice, sugar, and cotton are the major beneficiaries of support (Elliott, 2013) . Cotton subsidies reach almost 90 per cent of the market price in Spain and 50 per cent in Greece. China, the biggest cotton producer, has the largest support programme in value terms, followed by the US, the largest cotton exporter (ICAC, 2013) . Discussions on reducing support to agriculture are generally prompted by budgetary concerns.
As the international community advances to define the international development strategy beyond 2015, there is need to assess how global governance of trade can ensure that increased trade integration generates benefits and creates real opportunities for sustainable inclusive development in all countries. Addressing the current tension between multilateral disciplines and those included in free trade agreements (which are becoming increasingly inter-regional), is important in this context so as to avoid further fragmentation of trade rules and world trade. As currently approached, these objectives seem to be in conflict and the challenge is how best to reconcile them. This reconciliation is even more demanding if one takes into account the principle of non-discrimination (most favoured nation and national treatment) that underline trade rules under GATT/ WTO and the large number of WTO members with diversified capabilities and development needs.
III Global rules: free trade at a cost
The initial five trade liberalization rounds were essentially tariff reduction rounds, but as tariffs were lowered, behind the border protection became important and the rounds started to cover other areas beyond tariff liberalization. The rounds were largely dominated by developed countries and reflected the interests as well as the disciplines prevailing in these economies. Areas where developing countries had a trading interest were often excluded (for example, agriculture, clothing and textiles-often "sensitive sectors" in developed economies) as an implicit quid pro 4 Keane (2012) argues that countries which most governed trade in terms of specific rules for the private sector were the ones that suffered least severe impacts from the current crises.
quo for their less than full reciprocity in trade concessions (Das, 2007) . Yet, it is far from clear whether developed countries would accept rules that would take developing countries' needs into account in the absence of the principle of "less than full reciprocity". An important point to keep in mind is that 60 years ago developing countries were not relevant trade powers, many were at the early stages of industrialization, and it is likely that their negotiating capabilities were equally incipient. The Uruguay Round confronted a different reality: developing countries were no longer a homogenous block of commodity exporters and a few among them had become formidable competitors to developed countries. Yet, their approach to negotiations had not changed. This would take place slowly and more visibly-albeit centered in few countriesin the Doha Round.
Integrating developing countries: special and differential treatment
Differential treatment for developing countries was first introduced in the 1950s to address balance-of-payment difficulties and to protect infant industries of developing economies. In 1964 (Kennedy round) the need for more favourable market access was recognized and developed countries agreed not to expect reciprocity for their commitments. The General System of Preference (GSP) was established in 1968. Selected products originating in developing countries would be granted tariffs lower than those under the Most-Favoured-Nation (MFN) treatment, on a voluntary basis. In 1979, the adoption of the Enabling Clause provided a legal basis for deviations from the principle of non-discrimination and for special treatment for the LDCs. It was not supposed to last forever. The Clause also indicated that developing countries were expected to "participate more fully in the framework of rights and obligations" under the GATT as they develop and their trade situation improved (art. 7).
The principle of non-reciprocity of commitments by developing countries was maintained in the UR. But with the "single undertaking" developing countries could no longer opt out specific agreements.
In addition to several of the Tokyo's plurilateral agreements becoming integral part of the round, the UR also included disciplines on services, intellectual property rights, investment, textiles, agriculture, dispute settlements, sanitary and phyto-sanitary measures, technical barriers to trade, and rules of origin. The UR also introduced major changes in the thrust and objectives of special and differential treatment (SDT).With most of the regulations reflecting the rules and legislation prevailing in the developed countries, adjustment and implementation costs fell largely on the developing countries. These new commitments by developing countries implied need for flexibilities in the implementation of the new trade rules (longer transition periods, simpler or less frequent reporting requirements) and increased technical assistance for building institutional capacities. Most of the UR (and post UR) SDTs aim at guaranteeing participation by developing countries (and LDCs) in the multilateral trade regime and facilitating the implementation of the new disciplines.
While preferential market access on a non-reciprocal basis was maintained, the special rights of developing countries shrunk, and became subject to more stringent discipline. For instance, approaches used in the past such as compulsory licensing, reverse engineering and copying are restricted or forbidden. Performance-related requirements on foreign investors such as local content or trade-balancing requirements are no longer allowed. Subsidies and incentives related to the use of domestic product or to expected level of export earnings are forbidden. Subsidies supporting a sector can be contested if another signatory proves them harmful to its economy. Meanwhile, tariff binding coverage increased thus tying countries to a given level of protection although bound tariffs remained much higher than applied tariffs (United Beyond WTO: further constraints to policy space UR disciplines are only part of the story of reduced policy space in developing countries. In fact, bilateral and regional free trade agreements (RTAs) contain provisions which are more stringent than those adopted at WTO, often including areas not under WTO jurisdiction (such as labour and environmental legislation, competition policy, movement of capital, etc.), and which place considerable restrictions on national governments. By their very nature, RTAs do not include any sort of special and differential treatment (except in some regional agreements where LDCs are signatory parties) while they create the so called "spaghetti bowl effect" compromising the efficiency and coherence of the multilateral trade regime.
RTAs have evolved over time. "Old generation" RTAs focused on tariffs and rules of origin. But as tariffs fell and business models evolved, a "new generation" of RTAs emerged. The new RTAs are not necessarily concerned with market access but rather with the removal of impediments and the reduction of costs and risks associated with the operations of international production networks. These concerns fall more under services (particularly mode 3, commercial presence) and behind the border regulations than under goods and at the border barriers. Baldwin (2014) argues that the new RTAs could be understood as "factories for reform" type of deals and as such they reflect a bilateral rather than a multilateral contract. Baldwin also reasons that the new RTAs are less distortionary, in terms of creating a tangle of preferences, than RTAs centered on goods as "rules of origin" are leakier for services (mode 3) than they are for goods (Baldwin, 2014: p.30 ). Corporate activity regardless of nationality is subject to the same rules when operating within the borders of a given country (but with a caveat: the so called "regulatory takings" discussed further down). Non-party MFN provisions also contribute to multilateralise preferential market access to a certain extent. Yet, new RTAs may create a problem for coherence of global governance of trade and undermine the centrality of WTO in setting rules (particularly in view of the imminence mega RTAs). They also restrict policy space beyond what might be necessary for managing spillover effects coming from national actions effectively, lead to competitive liberalization by developing countries and to the premature adoption of policies not necessarily compatible with their development needs.
Besides RTAs, further policy constraints originate in bilateral investment treaties (BITs), which regulate bilateral investment flows and go well beyond the obligation of providing prompt, effective and adequate compensation in case of expropriation. BITs also include provisions on dispute settlement, repatriation of profits, national treatment and MFN requirements. The model US BIT, for instance, prohibits performance requirements; it defines investment not only as physical investment but also intellectual property, financial assets and, most importantly, legal and contractual rights. The latter implies that changes in national laws (say for social or environmental reasons) that may impose unanticipated costs or additional obligations on foreign investors are considered as breach of contract and "expropriation" of the foreign investor's contractual rights (regulatory takings) and require compensation (Cotula, 2007) . This locks host countries in a given legal framework which may not be ideal for achieving certain development goals at a later date. These provisions are considered typical of BITs worldwide. In any case, it seems contradictory that developing countries may resist the imposition of limits to their policy space at multilateral fora to relinquish that space at bilateral or regional levels. A possible explanation is that by resisting constraints at the multilateral level (as a group) but relinquishing policy space or granting concessions at the bilateral level, a country may boost its relative attractiveness for FDI. But then, it is not clear whether benefits derived from FDI going to the country will be greater than costs incurring in attracting that investment (Guzman, 1998) .
No two developed countries have BIT with one another (excluding with the former economies in transition that joined the EU). In this regard, BITs can be considered to indicate partners with unequal bargaining power. With the increasing economic importance of developing countries (also as foreign investors in developed countries), developments in international law and the pressing global environmental and social challenges, a new generation of BITs is emerging (UNCTAD, 2012). They introduce some flexibility to pursue policy objectives, including the fulfillment of human rights and environmental treaty obligations. Concerns that foreign investors could challenge measures adopted to confront the financial and economic crisis of 2007-2008 also contributed to the search for a better balance between investment protection and the need to maintain regulatory discretion in host countries (Spears, 2010) .
Strengthening multilateralism offers the best option for developing countries to address the issue of reduced policy space and exercise their collective bargaining power to their benefit. Yet, not all disciplines are best placed under global governance and "onesize-fits-all" rules and harmonization are not ideal in all circumstances, particularly when countries' preferences, needs and contexts vary. The EU experience may provide some direction on what needs to be multilateralised. The principles of subsidiarity (issues are addressed at the lowest level capable of addressing them) proportionality (the supra national level is involved to the least extent necessary) guide the Union's governance while the Union imposes disciplines to control negative spillover effects from individual country actions, including beggar-thy-neighbor policies among members (Baldwin, 2014:33) .
From the above, action in two possible fronts may be suggested. One possibility is a revision of GATT article XXIV, 5 beyond what is being envisaged by the Doha Round, 6 so as to reflect the evolving nature of RTAs (going beyond tariff liberalization) and provide "rules of conduct" or principles to be followed during the negotiation of such agreements, with stronger and effective overseeing responsibility for WTO. Similar observations are applicable to GATS Article V, which disciplines economic integration in the area of trade in services. In fact, reforming article XXIV has already been suggested to ensure the supremacy of WTO rules over RTA rules so as to improve coherence and consistency in the world trade regime (e.g., Picker, 2005; Davey, 2011) or to protect policy space in developing countries (Lang, 2006) . Countries, however, may perceive this route as leading to a potential change to the implicit "balance of rights and duties" existing in the current WTO legal package.
Another option to be considered is a stand alone agreement on basic investment rules or a code of conduct for foreign investors and host countries. Either way, these options may offer a policy anchor to limit "unilateral investment incentives and bilateral concessions over behind the border policies" (Blanchard, 2013: 17) , increase coherence and compatibility with WTO rules and offset negative consequences of existing power asymmetries in negotiating such agreements. Existing agreements would then need to be modified or adjusted to be compatible with the rules or code of a conduct agreed multilaterally. Initiatives such as UNCTAD's Investment Policy Framework for Sustainable Development (IPFSD) with its set of core principles for investment policy make are steps in this direction. 7
The governance of large investments in natural resources
Large scale, natural resource based activities such as mining, forestry and fisheries, generally oriented towards exports, are often undertaken with the involvement of large foreign firms. The retention of resource rents in the country and their conversion into productive investments depend crucially on concessions and foreign investment agreements. Owing to the large size of these rents, transparency and good governance, starting from negotiating the agreement to its implementation and oversight, are extremely important. National governance structures are of primary importance but Extractive Industries Transparency Initiative (http://eiti.org/) has become a significant instrument of international governance. While the use of resource rents is the prerogative of the government, international governance through EITI helps improve transparency, preventing (at least, reducing) abuses, and increasing the availability of resources for public benefit.
Recent high prices of agricultural products and production of raw material for bio-fuels have prompted a new interest in agriculture. Land prices have increased, especially in countries where land is in short supply. This has pushed private firms and states to lease or purchase land in land-abundant countries, particularly in Africa. From a purely trade point of view this FDI in agriculture ("land grab" for some), is positive because land which was previously idle or inefficiently exploited is brought into more efficient production and may improve export earnings. This is why the World Bank and IFC support such investments. However, these operations are exclusively export oriented. They not only neglect local needs, such as the production of foodstuffs, but also have negative impacts on the livelihood of local populations, at times necessitating their displacement. This has led to the adoption by UN Committee on World food Security, of Voluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and Forests in the Context of National Food Security.
Back to the WTO: policy space and differential treatment
Development concerns in GATT/WTO legal texts are addressed through SDTs. There are a total of 139 SDT provisions in the agreements adopted at the conclusion of the Uruguay Round (WTO, June 2013). 8 Many more followed. But, in general, there is a great deal of dissatisfaction with the SDTs, and the measures have failed to deliver as anticipated. There are problems in the design of these measures: i) they require a certain level of institutional and productive capacity so as to extract benefits, ii) some carry "addon" requirements that are difficult to comply with, iii) they conflict with policy directives implemented elsewhere (e.g., adjustment programmes by IFIs) which mitigate (and may even completely offset) the potential contribution that some of these measures can bring (Cortez, 2011) . The value of a standard GSP scheme, for instance, has been compromised by exemptions, exclusions, complex rules of origin, competing (and deeper) preferential schemes, and preference erosion as MFN tariffs decline.
Except in few instances, where longer implementation periods are granted or exemptions are clearly defined, SDTs are largely indications of "best endeavors", signaling general intentions but lacking legal weight and certainly not offering a legal basis for dispute adjudication in case of non-compliance. Access and effective use of SDTs are complicated by inadequate knowledge of legal texts, particularly by LDCs and low-income countries. Technical cooperation, while forthcoming, has not closed the vast capacity gaps. These shortcomings were noticed already in 2001 when the Doha Ministerial Conference adopted the Decision on Implementation-Reacted Issues and Concerns which instructs the Committee on Trade and Development to consider the legal implications of converting SDTs into mandatory provisions-a mandate difficult to fulfill in view of the nature of such provisions-as well as the ways in which SDTs can be made more effective, precise and operational. This remains as one of the contentious issues of the Doha round with limited or no progress achieved. 9
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This excludes SDTs available in the Agreement on Clothing and Textiles which already expired. 
Increased differentiation and graduation: the way forward?
It has been argued that SDTs can be made more effective if they are better targeted or linked to individual country needs and not to the group of extremely diverse developing countries whose "members" are self-denominated (Keck and Low, 2004; Hoekman et al, 2003) . This approach could avoid the challenges associated with the creation and management of additional groups or categories which entail political difficulties and lock countries in endless negotiations to get advantages that they may not need and will not make use. Better SDT targeting could also address concerns by the more advanced countries about agreeing to a blanket of exemptions and preferences covering an increasingly heterogeneous group of countries, some of which are formidable trade competitors. Moreover, it would imply that the treatment would no longer be available when needs cease to exist, with potential to operationalize the concept of gradual graduation (beyond the group of LDCs) as envisaged by the Enabling Clause.
Others have argued that the SDT approach should be rejected altogether as lack of full reciprocity in concessions has not allowed developing countries to fully benefit from the multilateral trade regime and its various liberalization rounds (Hart and Dymond, 2003; Hoekman, 2004; Christie, 2009) . Their focus of attention, however, is largely on tariff liberalization and not on other aspects related to trade such as IPRs or TRIMs. Moreover, there is some nuance in the recommendation: reciprocity is suggested for those markets where developing countries are large and competitive participants, which is another way of tackling heterogeneity. Yet, given the current level of tariffs in developed countries, it may be difficult to identify a substantial set of mutually beneficial and reciprocal tariff concessions for developed and developing countries (Bagwell and Staiger, 2012) . Additionally, there are equity concerns about a complete policy package, often originated in a few relatively homogenous countries, which are to be applied equally to a wider constituency of highly divergent countries. As discussed below, a new generation of SDTs is emerging to address some of these challenges. But the new approaches do not eliminate all difficulties. Depending on how they are implemented, these approaches may pose serious risks to the principle of less than full reciprocity, which underlies special and differential treatment-the chosen instrument to tackle development issues in WTO-and leave no alternative tools in place.
The new generation of SDTs
Increasing differentiation has been already taking place in WTO differential treatment for developing countries beyond the LDC group. The UR introduced SDTs for net food importing developing countries, 10 and countries listed in Annex VII of the Agreement on Subsidies and Countervailing Measures (SCM): LDCs plus developing countries whose GNI per capita is less than $1,000. Subsequently, other groups of countries were added: countries with insufficient or no manufacturing capacities in the pharmaceutical sector (implementation of paragraph 6 of the Doha Declaration within the context of TRIPS); small, vulnerable economies (special work programme, extension transition period under SCM Agreement).
Trading partners have been differentiating (targeting preferences to needs) and graduating countries from their GSP programmes 11 . The recent changes in the Canadian and the EU GSP schemes are cases in point. The EU scheme will exclude upper-middle and high-income developing countries (World Bank classification) starting in 2014 while preferences to the remaining beneficiaries are offered relative to countries' needs, with the LDCs receiving most advantageous terms. As beneficiaries improve their income status, they will be phased out from the programme. Moreover, preferences will no longer be granted to competitive sectors of low and middle-low income countries (EC, 2012 Another approach is taken in the recently renegotiated Agreement on Government Procurement (GPA). Article V states that in negotiations on accession to and implementation of the Agreement, Parties shall pay special consideration to the needs of developing countries, recognizing that these may differ significantly from country to country (emphasis added). Special and differential treatment is to be accorded where and to the extent that this meets development needs. Nonetheless, specific modalities of SDTsallowed during a transition period and in accordance with a schedule-are envisaged under the GPA plus the possibility of delaying any specific obligation in the agreement (except for article IV.1a on national treatment) for a specified period no longer than 3 years for developing countries. GPA SDTs do not embody the principle of less than full reciprocity. Market access opportunities available to acceding developing countries are "subject to any terms negotiated between the Party and the developing country in order to maintain an appropriate balance of opportunities under this Agreement." Deviations from the rules are only allowed while the country implements the agreement; SDTs are not permanent exemptions under the GPA. The GPA is one of the WTO plurilateral agreements; its signatories are mostly the developed economies. Accession is optional, which may justify the different nature of SDT provided. Non participation however has costs, an important one being losing the possibility of influencing the way rules are designed.
The Draft Consolidated Negotiating Text on Trade Facilitation (29 July 2013 version), which is part of the Doha single undertaking, contemplated a novel way to approach SDTs. Commitments and their implementation were to be related to implementation capacities of developing countries and LDCs, including their ability to undertake investments in the required trade facilitation infrastructure. There is no exemption ex-ante; implementation is related to capacity; where capacity lacks, assistance is to be provided. 13 Three categories of commitments were envisaged: A) provisions to be implemented upon entry into force of the agreement; B) provisions to be implemented after a transitional period to allow the country to introduce the required changes; and C) provisions to be implemented at a later date after the transitional period and which require implementation capacity not available in the country. Countries should notify WTO about their schedule of implementation and also provide information on their specific needs and the technical and financial assistance required within a given period of time, still to be determined. Extensions were envisaged but need to be notified, justified and approved.
Linking implementation to the provision of assistance where needed might have addressed developing countries' concerns about adjustment costs and lack of capacity to adopt rules and procedures that are norm elsewhere, provided the adoption of these rules are to their benefit. But in the end, the provision of receiving technical and financial assistance as a precondition to implementing the agreement (para 8.1 of the texted dated 29 July 2013) was stripped from the final document. The Bali text still stipulates that "donor Members agree to facilitate the provision of assistance and support", but this is a much weaker version of the commitment contained in previous version of the text. Most of the SDTs adopted do not go much beyond the extension of longer periods for presenting the numerous notifications required regarding the classification of commitments, the implementation schedule and requests for additional extensions. As in the case of GPA, full reciprocity is expected. No deviations from rules are foreseen and all countries are expected to implement the entire agreement, eventually.
IV Conclusions
The adequacy of global trade rules has to be assessed in terms of their efficiency in maintaining stable and predictable trade flows and providing a transparent regulatory framework to the advantage of all participants. The framework has succeeded in keeping trade open and predicable, and flows have grown steadily, with occasional "hiccups", as seen in the increase of trade remedy measures in the aftermath of the 2008 economic and financial crisis. As a group, developing countries have increased their participation in world trade, a trend that is most noticeable in manufactures. However, at the individual country level trade performance has been rather diversified and not all countries are benefitting from trade as anticipated. Successful experiences have been associated with strategic participation in international trade and tactical association with foreign investors with a view to promoting domestic backward and forward linkages and a structural transformation of the economy shifting from low to higher productivity sectors. These experiences often rested on the adoption of a wide range of policy instruments and innovative institutional arrangements, some of which are no longer allowed by the current regulatory framework.
Commodity exports continue to be the mainstay of the economies of many developing countries. Strengthening the potential of the commodity sector to generate the resources necessary for development is also crucial. International and national policies for improving the conditions of GVC participation need to cover commodity sectors as well. However, certain characteristics of commodity trade set it apart from manufactures. Excessive price fluctuations harm both producers and consumers. Under the current political and economic realities, increasing market transparency and reducing risks and market distorting policies that prevent the functioning of markets are the only acceptable means of reducing fluctuations. Diversification is difficult because of strong path dependency for commodity producers and significant search costs. Extension of the policy space to assist diversification is defendable as a public good. The large rents generated from minerals trade can easily be diverted to socially suboptimal activities. Increased transparency in this respect would generate public pressure to improve governance. Recent examples of large land purchases, often for increasing the exports of a particular product may have strong adverse effects, particularly, on the rural poor. They deserve to be brought under global governance of trade related investments, probably in a stronger manner than through voluntary guidelines.
As liberalization proceeds and trade rules move from tariffs into a wide range of areas covering "trade-related aspects", the policy space developing countries had to support the dynamic transformation of their economies has been reduced. There has been a noticeable trend towards the standardization of rules and disciplines, which often correspond to those prevailing in the more advanced economies. The rules may be sound, but they may not be the most adequate disciplines for countries at the lower end of the development ladder. Standardization pressures have accompanied the fragmentation of production and distribution worldwide and the emergence of the global value chains as a main business model.
Both WTO and its predecessor GATT recognize that countries are at different stages of development and therefore have different financial and trade needs, but the pre-WTO regime included flexibilities or provisions that could be used to support structural change, while the WTO regime is increasingly moving towards flexibilities that support the implementation of its rules. Moreover, while some flexibilities in terms of "allowed policy tools" are still available for developing countries, those currently enjoyed by developed economies (those in agriculture being the most notorious example) are off-limits, which introduces an important element of inequity in the system. Beyond WTO, RTAs and BITs have been reducing policy space in developing countries besides creating problems of fragmentation, consistency and coherence in the global trade regime. While multilateralization of some provisions contained in RTAs may be possible, and is worth exploring, there is urgent need to introduce disciplines so as RTAs and BITs preserve policy space and prevent "negative competitive liberalization" by developing countries. In order words, there is need to curb policy space to preserve policy space. Binding "rules of conduct" or principles to anchor action by negotiating parties, which should also rely on stronger overseeing and enforcement responsibilities by WTO, could provide a possible way forward.
The analysis above indicated that trade rules are moving away from differential treatment for developing countries as a group to preferential treatment based on specific, individual needs. While this may be a practical solution in view of greater diversity among developing countries, the new approach has not yet been tested and it is not clear how it will actually be implemented and how well it will work in practice. A number of other problems will likely emerge, including difficulties related to country classification based on needs, the selection of needs eligible for assistance, monitoring and the extent and modalities of resources committed, including their additionally. Without prejudging which direction trade negotiations will take, there is a risk that while new disciplines will be binding, the provision of technical assistance they require will not. Another source of concern is the enhanced reciprocity that the new trend entails, particularly if rules are not flexible enough to accommodate different country needs. These emerging trends seem to suggest that the principle of less than full reciprocity, which has been one of the pillars of the multilateral trade regime, is being eroded.
The above notwithstanding, there seems to be an implicit contradiction in the way that the system operates: GATT/WTO rules aim at improving welfare of all but, deviations from the rules are necessary. And as WTO continues to move the liberalization frontier from "at the border" to "behind the border", further exemptions may be needed. If deviations are needed, then some of the rules may not necessarily be in synchrony with developing countries' interests. Increasing participation by developing countries and LDCs in the multilateral trading system may then strengthen the system itself but not necessarily promote the development of these countries. In this regard, the question whether the policy package implicit in WTO agreements is in fact appropriate for economies at an early stage of development becomes increasingly relevant.
The solution to the issue of diversity among WTO members has been the introduction of SDTs. However, the current SDT architecture is not ideal and has not been delivering as anticipated. SDTs are in fact second best solution to the quest of development. Thus, moving forward the issue seems not so much to have SDTs which are deviations from the rules, but to negotiate trade rules that are flexible and supportive of development and do not need to be deviated from. To achieve that, however, many developing countries, LDCs in particular, will need to enhance their negotiating capacity, including strengthening their presence in Geneva, where negotiations are conducted. To this end, enlightened and innovative development cooperation is necessary not only from developed countries but also from developing countries with proven trade negotiating skills.
